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I.  ENVIRONMENTAL PROTECTION AGENCY 

                    ACTIONS

A. Final EPA Actions
None
B. Proposed EPA Actions
TIER 3 PROPOSAL INFORMATION
· 
Fact Sheets 
· Regulatory Announcement: EPA Proposes Tier 3 Motor Vehicle Emission and Fuel Standards (PDF) (4 pp, 580K, EPA-420-F-13-016a, March 2013) 

· EPA Proposes Tier 3 Tailpipe and Evaporative Emission and Vehicle Fuel Standards (PDF) (5 pp, 577K, EPA-420-F-13-018a, March 2013) 

· Regulations and Standards 

· Proposed Rule (PDF) (938 pp, 4.4MB, pre-publication, signed March 29, 2013) 
· Draft Regulatory Impact Analysis (PDF) (532 pp, 11.8MB, March 2013) 
· Technical Support Documents 
· Emissions Inventory for Air Quality Modeling Technical Support Document: Proposed Tier 3 Emissions Standards (PDF) (97 pp, 2.57MB, EPA-454/R-13-002, March 2013) 
· Air Quality Modeling Technical Support Document: Proposed Tier 3 Emission Standards (PDF) (169 pp, 9.2MB, EPA-454/R-13-001, March 2013) 
· Public Hearings and Public Comment Period 
Control of Air Pollution From Motor Vehicles: Tier 3 Motor Vehicle mission and Fuel Standards; Public Hearing and Comment Period (PDF) (2 pp, 212K, published April 8, 2013) 

C.  The following emissions-related documents/materials issued:


None
II.  NATIONAL HIGHWAY TRAFFIC 



SAFETY ADMINISTRATION 

1. Final NHTSA Actions

· *Federal Motor Vehicle Safety Standards; Matters Incorporated by Reference; April 12, 2013; 21850
· *NHTSA Activities Under the United Nations World Forum for the Harmonization of Vehicle Regulations 1998 Global Agreement; April 9, 2013; 21191
· *Visual-Manual NHTSA Driver Distraction Guidelines for In-Vehicle Electronic Devices; April 26, 2013; 24818
· *NHTSA published two updated NCAP test procedures related to vehicle rollover (see docket: NHTSA-2006-26555).

2. Proposed NHTSA Action
· *New Car Assessment Program (NCAP) request for comments; April 5, 2013; 20597
3. NHTSA Interpretations and other safety-related issues of particular note: 

None
III. CANADA AND MISCELLANEOUS ACTIONS

· CANADA
See proposal for new fuel economy labels:  http://oee.nrcan.gc.ca/cars-light-trucks/buying/energuide-label/18528 



* Canada corrects mistaken deletion of CMVSS 126

*  Canada Interim Order Modifying the Operation of the Passenger Automobile and Light Truck Greenhouse Gas Emission Regulations. The Interim Order can be viewed at:  http://www.ec.gc.ca/lcpe-cepa/default.asp?lang=En&n=39E6AA38-1&offset=1&toc=show.  The Interim Order temporarily modifies the operation of the Regulations with respect to the treatment of emergency vehicles and the options for complying with the emission standards for N2O and CH4 in order to maintain alignment between the Canadian and U.S. Regulations.
· US FEDERAL TRADE COMMISSION *The Commission amended the Alternative Fuels Rule to consolidate the FTC's alternative fueled vehicle (AFV) labels with new fuel economy labels required by the Environmental Protection Agency (EPA) and the National Highway Traffic Safety Administration (NHTSA). The amendments also eliminate labeling requirements for used AFV labels; April 23, 2013; 23832 
· UNITED STATES TRADE REPRESENTATIVE – *Notice seeking comments on US-EU trade agreement that could lead to further safety and emissions standards harmonization
· US FEDERAL COMMUNICATIONS COMMISSION
*Notice of Proposed Rulemaking (NPRM), proposing to amend Part 15 of FCC rules governing the operation of Unlicensed National Information Infrastructure (U-NII) devices in the 5 GHz band
IV.  PRODUCT LIABILITY

This section of the Monthly Report sets forth summaries of recent Product Liability events in the US automotive industry.  If additional information on any summary is needed, contact VSCI.
CALIFORNIA:  CRIMINAL ROCK-THROWING DOESN'T NEGATE AUTOMAKER'S DUTY RE WINDSHIELD DEFECT 


Vacating a verdict for Navistar Inc. in a head injury case, a California state appeals court ruled that a criminal act did not negate the company's duty to design a truck windshield to withstand “common road debris -- even intentionally thrown rocks and concrete chunks.”

Collins v. Navistar Inc.

the state's 3rd District Court of Appeal said plaintiff was entitled to present evidence that pieces of concrete smashing into a windshield is not an unforeseeably rare occurrence.

Plaintiff sued Navistar, claiming the windshield had inadequate penetration resistance and should have been designed with stronger “glass plastic” and a greater rake angle to deflect road debris.

Navistar successfully argued at trial that criminal conduct was an unforeseeable superseding cause of the injury that absolved the company of liability.

On appeal plaintiff said the trial Court judge wrongly instructed the jury that because the injuries resulted from criminal conduct, a higher standard of foreseeability was required to hold Navistar liable for design defects.  She also claimed the judge erred in barring evidence on the use of glass-plastic as an alternative design.

The appeals court majority agreed, reversing the judgment and ordering a new trial.

“We conclude the trial court erred in instructing that a heightened foreseeability was required and the error was prejudicial because the special verdict form precluded the jury from considering whether the risk of chunks of concrete hitting the truck's windshield was a reasonably foreseeable road hazard,” the majority held.

“Based on our review of well-settled case law, we conclude the same standard of foreseeability for strict products liability applies to the risk of the harm, regardless of the source of the risk.”

The appeals court also said federal law was not preemptive on the issue of whether glass-plastic would have been a safer design.

PROOF OF FEASIBLE ALTERNATIVE DESIGN REQUIRED FOR LIABILITY IN S.C. 


A minor who was badly burned in a collision and had won a $2.4 million verdict will have to undergo a new trial on the issue of defective design, the South Carolina Court of Appeals ruled.

Miranda C. v. Nissan Motor Co. Ltd.
The state high court “chose to abandon” the consumer expectations test in favor of the risk-utility test in Branham v. Ford Motor Co., , the Court of Appeals said.

The risk-benefit test asks whether the benefits of a particular design outweigh any inherent risks. The consumer expectations test asks whether the product performed as safely as an ordinary consumer would expect when used in an intended and reasonably foreseeable manner.

In this case, Miranda C., then 9, was riding in the back seat of her parents' 2000 Nissan Xterra XE in February 2007 when it was struck on the right rear passenger side by another vehicle.

One of the body frame mount brackets punctured the fuel tank, resulting in a fire that injured plaintiff, according to the appeals court opinion.

Plaintiff claimed Nissan failed to design and build the Xterra with sufficient body integrity and structure to protect the fuel system, thus exposing gasoline to ignition sources, the appeals court said.

Plaintiff's  counsel did present evidence at trial of a feasible alternative design that would have been safer and prevented her injury. Nevertheless, the trial court denied Nissan's request to charge the jury on the necessity of establishing an alternative design.

 “The exclusive test in a products liability design case is the risk-utility test with its requirement of showing a feasible alternative design,” the high court said.


KENTUCKY HIGH COURT FINDS NO EVIDENCE TO SUPPORT $2 MILLION PUNITIVES

The Kentucky Supreme Court upheld a lower court's determination that a trucking company's alleged failure to properly maintain a truck involved in a fatal accident did not warrant a $2 million punitive damages award.  .

The justices unanimously found that the victim's estate did not prove faulty maintenance caused the accident.

The appellate panel affirmed the compensatory damages but vacated the punitive award, finding the record “devoid of clear and convincing evidence proving that the actions of Fuel Transport comprised gross negligence.”

The state Supreme Court granted the Gibson estate's motion for review and reached the same conclusion as the Court of Appeals.

“Upon exhaustive review of the record, it is apparent that the Estate failed to establish what caused Fuel Transport's truck to overturn,” the state high court said. “Even accepting as true that Fuel Transport failed to properly maintain the fifth wheel, there is no evidence that the fifth wheel actually caused the accident.”

 “In short, the estate was unable to establish what caused the accident beyond mere hypothesis,” the Supreme Court said.

VERDICT FOR BOOSTER SEAT MAKER STANDS IN CHILD INJURY CASE

The 4th U.S. Circuit Court of Appeals affirmed a verdict for Dorel Juvenile Group Inc., the designer and manufacturer of an allegedly defective child safety seat that caused serious head injuries to a 6-year-old girl.  S.L.M. v. Dorel Juvenile Group Inc..

The appeals court said evidence that Dorel fully complied with Federal Motor Vehicle Safety Standard 213 was “relevant and necessary to demonstrate the company's care in bringing the booster seat to market.”

Plaintiff had argued that the standard, which establishes protection requirements based on frontal crash testing, did not apply because the accident in this case was a rear-end collision.

But the 4th Circuit said the regulation provides “on its face, plainly and simply, that its purpose is ‘to reduce the number of children killed or injured in motor vehicles,’ without regard to how those children may come to be endangered.”

The plaintiff claimed the child suffered a catastrophic brain injury when her head struck the unpadded front edge of one of the seat's “side wings.”  Dorel argued the girl was injured when the van's front passenger seat collapsed during the impact, causing her father to thrust backward and hit her in the head.

The jury returned a verdict for the defense, and plaintiff appealed to the 4th Circuit, arguing that FMVSS 213 was irrelevant because it mandated performance testing for frontal collisions but not side- or rear-impact accidents. She said evidence of Dorel's compliance with the regulation confused and misled the jury into thinking the seat was not unreasonably dangerous or defective.

Dorel countered that it presented evidence over and above its compliance with the federal standard and that “nothing the District Court allowed or disallowed with respect to FMVSS 213 affected plaintiff's substantial rights.”

“Plaintiff was permitted to and did argue that FMVSS 213 was inadequate and that Dorel's compliance with it was insufficient to demonstrate the exercise of ordinary care,” the defendant said in its brief. “It was for the jury to decide which side was correct.”


The 4th Circuit panel acknowledged that the FMVSS compliance evidence was helpful to Dorel and prejudicial to plaintiff.  But this prejudice “did not rise to the level of unfairness,” the appeals court ruled. “Indeed, it arguably would have been unfair to Dorel for the District Court to have excluded the challenged evidence on relevancy grounds, particularly given the nature of plaintiff proof of defect.”

V.  CALIFORNIA ACTIONS

 The following California-CARB-related documents of note issued: 

None
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