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I.  ENVIRONMENTAL PROTECTION AGENCY 

                    ACTIONS
A. Final EPA Actions
· EPA and NHTSA finalize standards to reduce GHG and improve fuel economy for cars and light trucks.


      Read the Final Rule
B. Proposed EPA Actions

· *California Motor Vehicle Pollution Control Standards; Advanced Clean Car Program; Request for Waiver of Preemption; Opportunity for Public Hearing and Public Comment p 53199 Aug 31, 2012

C. The following emissions-related documents/materials issued:
· *40 CFR Part 1066 Vehicle-Testing Procedures DRAFT Working Document (LD Tier III NPRM changes denoted by “track changes”) 6/14/12
· *Copy of CARB waiver request for advanced clean car CAA waiver
· NY has released its LEVIII proposal and is accepting comments through Sep. 27. http://www.dec.ny.gov/regulations/83559.html 

· MA has released its LEVIII proposal and is accepting comments through Sep. 14. http://www.mass.gov/dep/service/regulations/newregs.htm#740
· The following EPA guidance letters issues (with pdf links) 
	Title: 2012-10: Fuel Economy Label Information for 2013 Model Year
Abstract: This information in this letter supplements the information provided in EPA guidance letter CD-11-17, December 22, 2011. Enclosed are the documents designed to guide you in your 2013 model year fuel economy labeling program. 
Date: 08/06/2012 
	53K PDF 

	Title: 2012-08: Approval of Portable Particulate Matter (PM) Analyzer
Abstract: The letter is to provide notification that EPA has approved an alternate system at the request of Horiba Instruments, Inc. (Horiba), consistent with 1065.12(b). The intent of the On-Board Transient Response Particulate Measurement (OBS-2000TRPM) unit is to facilitate in-situ measurement and is meant to be an alternative to the specified method for field-testing analysis. 
Document Date: 08/06/2012 
	27K PDF 


II.  NATIONAL HIGHWAY TRAFFIC 



SAFETY ADMINISTRATION 

A.  Final NHTSA Actions

· EPA and NHTSA finalize standards to reduce GHG and improve fuel economy for cars and light trucks.


      Read the Final Rule
· *Event Data Recorders; August 9, 2012 (denial of extension of effective date); 47552
· *Event Data Recorders; August 14, 2012 (response to petitions for reconsideration); 48492

· *Extension of  Retrofit On-Off Switches for Air Bags; August 30, 2012; 52619
B.  Proposed NHTSA Actions

· *Vehicle Certification; Contents of Certification Labels; August 6, 2012; 46677

· *General Motors, LLC, Receipt of Petition for Decision of Inconsequential Noncompliance re air bag suppression telltale; August 9, 2012; 47697
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C. NHTSA Interpretations and other safety-related issues of particular note: 

· DOT Launches Largest-Ever Road Test of Connected Vehicle Crash Avoidance Technology
III. CANADA AND MISCELLANEOUS ACTIONS

None
IV.  PRODUCT LIABILITY

This section of the Monthly Report sets forth summaries of recent Product Liability events in the US automotive industry.  If additional information on any summary is needed, contact VSCI.
PENN. COURT SAYS ‘RATIONAL’ JURY COULD FIND MFR LIABLE FOR UNSAFE DESIGN

A Pennsylvania federal court denied the motion of forklift manufacturer Crown Equipment Corp. for summary judgment in a personal injury case, finding the plaintiff had presented feasible claims on causation and the availability of a safer alternative design.
Sansom et al. v. Crown Equipment Corp.

Plaintiff contended that the Crown Model 30-SP-48TT-360 “stockpicker” forklift should have been designed with a full-perimeter guardrail or gate around the open operator's compartment.

The U.S. District Judge said a “rational jury” might find Crown could have reasonably foreseen the danger of an open platform design.

Crown said the stockpicker's design was not defective because a belt-and-tether system, along with a guardrail on two sides of the platform, provided a reasonable means of protection.

Opposing dismissal, Plaintiff countered that the jury should analyze alternatives and determine the credibility of expert witnesses in that analysis. He also said a plaintiff cannot assume a risk when he is using equipment that is required as part of his job. The plaintiff also argued that the question of whether guardrails are safer than a body belt was a factual matter and not appropriate for summary judgment. 

The Judge said that in order to establish a prima facie case of design defect, a plaintiff must show that a reasonable alternative design was -- or reasonably could have been -- available at the time the product was first sold.

“The judge noted that according to Plaintiff, Crown had 125 accident reports from 1990 to 2007 involving falls from the stockpicker, and Crown had manufactured and sold stockpickers with an enclosed rear platform to overseas buyers since the mid-1970s.

“The existence of such a simple, single modification to an American-standardized stockpicker directly raises a question of material fact for the jury regarding the evidentiary value of industry standards in this case,” the judge said.

The judge also found an “inherent contradiction” in Crown's argument that the stockpicker is not defective, while at the same time claiming its dangers were so obvious that Plaintiff’s assumption of risk “made his conduct the operative cause of his injuries.”

OHIO COURT ALLOWS IMPLIED-WARRANTY CLAIMS ON PORSCHE COOLANT TUBES

An Ohio federal judge let stand implied (statutory) warranty claims against Porsche stemming from allegedly defective coolant tubes that may melt and cause engine damage.  In re Porsche Cars North America Plastic Coolant Tubes Products Liability Litigation, 
The U.S. District Judge said plaintiffs from Colorado, Michigan, New Jersey and Texas alleged sufficient facts to overcome the automaker's motion to dismiss the claims.

At the same time, the judge did dismiss express (written) warranty claims. He denied Porsche's motions to dismiss claims based on the California, Florida and Washington unfair-practices and consumer protection laws, but granted similar motions on the consumer laws of Georgia, New Jersey and Ohio.

The plaintiffs bought 2003-2010 Porsche Cayenne, Cayenne GTS, Cayenne S, Cayenne Turbo or Cayenne Turbo S sport utility vehicles. The German company Porsche manufactured the Cayenne models and Porsche Cars North America Inc., known as PCNA, imported the vehicles into the United States.

In 2011 the U.S. Judicial Panel on Multidistrict Litigation consolidated eight suits from California, Florida, Georgia, New Jersey, New York, Ohio and Texas in the Ohio federal court.

The  Judge said the plaintiffs claim the Cayenne's plastic coolant tubes cracked, leaked or otherwise failed, with the leakage in some cases damaging parts of the engine.

They say Porsche did not offer to repair or replace the tubes, but instead offered an “update kit” with aluminum tubes that cost $1,500 to $3,600 to purchase and install.

In their consolidated complaint, the plaintiffs allege that Porsche knew of the problems yet promoted the cooling system as “specifically designed for prolonged heavy-duty operation.”

The plaintiffs seek economic damages, an order enjoining Porsche from continuing its allegedly unfair business practices, and injunctive relief in the form of a recall or free replacement program.

They say the defendants have violated the federal Magnuson-Moss Warranty Act, state statutory and law.

PCNA and Porsche AG moved to dismiss.

Here, Porsche had limited the duration of the implied to four years or 50,000 miles, and this period had expired by the time the alleged defect appeared in each of the plaintiffs' vehicles.  PCNA argued that this limitation was not unconscionable.  But the Judge ruled that the plaintiffs have alleged sufficient facts to support their claims of unconscionability and to allow such claim to go to a jury.

Among these, the judge said, were allegations that PCNA knew consumers would have to buy an expensive replacement part to keep the vehicle in use past the warranty period and that the coolant tube defect could damage the engine.

“Finally,” the opinion says, “plaintiffs allege facts suggesting that PCNA did not disclose this information to purchasers, that purchasers could not have seen the defect given the design and placement of the coolant tubes in the vehicle, and that such information would have altered each individual plaintiff's buying decisions.”

PENNSYLVANIA HIGH COURT LETS $10 MILLION JUDGMENT STAND IN FORD PARKING BRAKE CASE


The Pennsylvania Supreme Court denied Ford Motor Co.'s petition to appeal a $10 million judgment in a parking brake case involving a tow truck driver who died after being run over by his own vehicle.

Blumer v. Ford Motor Co.
The state's appeals Court had affirmed the verdict last May, ruling that the trial court properly admitted evidence of similar accidents.  The high court's order ends the case.

According to the Superior Court opinion, Plaintiff had been standing next to his 2002 Ford F-350 tow truck Sept. 9, 2004, when the parking brake disengaged. The truck rolled back into the car Plaintiff was attempting to tow, trapping him underneath and crushing him.

His wife sued Ford and dealer , alleging the parking brake was defectively designed. She sought damages for negligence and failure to warn.  A jury awarded her $8.75 million, later increased to more than $10 million as a sanction against Ford for discovery delays that the court attributed to the defense.

Ford and dealer appealed, arguing that the trial judge erred in admitting reports of prior incidents and in permitting the plaintiff to submit evidence of design changes.

They said the earlier accidents were not substantially similar to Plaintiff ‘s and that the post-accident design changes in this case were after-the-fact remedial measures that were inadmissible under state evidentiary law. The appeals Court rejected these arguments and affirmed the trial court's ruling.

The admission of evidence concerning prior accidents is not an abuse of the judge's discretion, the appeals court had   found, because 25 of the 28 prior-accident reports submitted by the plaintiff were “substantially similar.”

The reports involved 1999-2004 Ford F-350 trucks with the same braking system design, the appeals court had said. In all the incidents, the trucks experienced unexplained parking brake failures while parked on an incline.  The design-change evidence also was admissible, the appeals court had  held, because the changes had been contemplated by Ford for years before being introduced in the 2005 model year.

This fact showed that alternative parking-brake designs were feasible, the appeals Court had said.  “From the face of these reports, the jury could reasonably infer that the cause of the braking-system failure was a defect in the parking brake mechanism itself,”.

V.  CALIFORNIA ACTIONS

 The following California-CARB-related documents of note issued: 
· OBD Regulation Documents for Board Hearing: August 23, 2012 
ARB held a Board Hearing on August 23, 2012 to consider adoption of staff's proposed amendments to the OBD II and heavy-duty OBD regulations and associated OBD enforcement regulations (sections 1968.2, 1968.5, 1971.1, and 1971.5 of title 13, California Code of Regulations). Here you will find the regulatory documents pertaining to the Board Hearing with PDF link):
1. Board Presentation: ARB Board Hearing presentation of the proposed amendments to the regulations. (PDF - 514K) *new* 

2. Staff's Suggested Modifications: Staff's suggested modifications to the original proposal distributed at the hearing. (PDF - 386K) *new* 

· LEV III GHG and ZEV Regulation Amendments allowing Federal Compliance Option (Hearing Date: November 15, 2012)
A Notice of Public Hearing was filed with the Office of Administrative Law on August 31, 2012 for review and publication in the California Regulatory Notice Register on September 14, 2012. A Draft Notice is available here: Draft Notice of Public Hearing (PDF - 89K)
Upon Notice publication September 14, 2012, the final, signed and approved notice, and the following documents, will be linked and available here – 

Staff Report: Initial Statement of Reasons (ISOR)
· Appendix A: Proposed Regulation Order: Amendments to Sections 1900, 1956.8, 1960.1, 1961, 1961.2, and 1976, Title 13, California Regulations 

· AppendixB: California 2015 and Subsequent Model Criteria Pollutant Exhaust Emission Standards and Test Procedures and 2017 and Subsequent Model Greenhouse Gas Exhaust Emission Standards and Test Procedures for Passenger Cars, Light-Duty Trucks and Medium-Duty Vehicles 

· AppendixC: California 2001 through 2014 Model Criteria Pollutant Exhaust Emission Standards and Test Procedures and 2009 through 2016 Model Greenhouse Gas Exhaust Emission Standards and Test Procedures for Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles

· Appendix D: California Non-Methane Organic Gas Test Procedures

· Appendix E: California Evaporate Emission Standards and Test Procedures for 2001 and Subsequent Model Motor Vehicles

· Appendix F: California Exhaust Emission Standards and Test Procedures for 2004 and Subsequent Model Heavy-Duty Otto-Cycle Engines

· AppendixG: California Exhaust Emission Standards and Test Procedures for 2004 and Subsequent Model Heavy-Duty Diesel-Engines and Vehicles

· AppendixH: California Exhaust Emission Standards and Test Procedures for 2009 through 2017 Model Zero-Emission Vehicles and Hybrid Electric Vehicles, in the Passenger Car, Light-Duty Truck and Medium-Duty Vehicle Classes

· AppendixI: California Exhaust Emission Standards and Test Procedures for 2018 and Subsequent Model Zero-Emission Vehicles and Hybrid Electric Vehicles, in the Passenger Car, Light-Duty Truck and Medium-Duty Vehicle Classes

· Appendix J: List of Proposed Changes to Title 13, CCR and Incorporated Test Procedures
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